Massachusetts Package Stores Association, Inc.
30 Lyman Street - Suite #2 / Westborough, MA 01581
Phone: (800) 322-1383 or (508) 366-1100 | Fax: (508) 366-1104 | www.masspack.org

FOR IMMEDIATE RELEASE
Date: July 25, 2019

Contact:
Robyn Seymour, Director of Operations
(800) 322-1383 or (508) 366-1100
rseymour@masspack.org
www.masspack.org

Decision Against Total Wine by SJC Affirms ABCC Jurisdiction and Champions Fair Play
Westborough, MA ---- On July 24, 2019, a decision was released by the Massachusetts Supreme Judicial Court (SJC) that
overturned a lower court's ruling in 2017 allowing Total Wine to sell liquor in Massachusetts at below wholesale prices.
The judgment of the state's highest court overturns a Suffolk County Superior Court determination and ruled in favor of
the Massachusetts Alcoholic Beverages Control Commission (ABCC) interpretation and enforcement of state statutes
forbidding below cost discounts being passed on to customers. The ABCC first brought a pricing enforcement action
against Total Wine in January 2017.
The Maryland-based Total Wine & More is a national liquor store chain with 193 stores in 23 states. Total Wine sued the
ABCC after it received several one-day suspensions for two stores for selling certain brands of liquor, including Smirnoff
vodka and Bacardi rum, to consumers for anywhere from $1 to $6 below wholesale prices. Total Wine contested the
ABCC’s enforcement order by asserting that they were selling the liquor for above wholesale prices when discounts were
awarded from distributors for cumulative orders and prompt payments that would be eventually calculated into a final
wholesale price at some unspecified time in the future. This discounting practice by Total Wine is known as cumulative
quantity discounting.
In July 2017, Suffolk Superior Court Judge Robert B. Gordon overturned the long-standing prohibition against cumulative
quantity discounting by ruling in favor of Total Wine against the ABCC. An appeal by the ABCC was filed with the
Massachusetts Packages Stores Association serving as an amicus party to the action. The SJC then took the case from the
Court of Appeals in December 2018. Their decision sustains arguments and allegations put forward by the appellants.
According to the SJC ruling, the plain language of § 2.04(1) requires that the net cost of liquor or wine sold to a licensed
retailer, including any credits applied to that sale from Cumulative Quantity Discounts, must be reflected in the invoice
for that sale. The ruling further stated that it was reasonable for the ABCC to interpret the regulation in accordance with
the regulation's plain language. The SJC also concluded that the ABCC's interpretation of the regulation was reasonable in
light of both its legislative mandate and the administrative demands of efficient and uniform enforcement.
Consequently, where Total Wine sold liquor and wine purchased through the invoiced sales at prices below the net price
reflected in those invoices, the ABCC was justified in finding that Total Wine sold the liquor or wine "at a price less than
invoiced cost," which is in violation of § 2.04(1). The result is that Total Wine & More can no longer use a cumulative
quantity purchasing scheme to circumvent state laws against discounting below cost.
Ben Weiner, Owner of Sav-Mor Liquors in Somerville, MA, and President of the Massachusetts Package Stores
Association (MPSA), was extremely pleased with the decision. “For more than 2 years,” he states, “we have been
involved financially, legally and emotionally in the appeal by the ABCC and the Attorney General's office with MPSA as
a friend of the court against Total Wine's unlawful predatory pricing scheme. Today, the SJC affirmed what we all knew.
Total Wine was engaged in a pricing scheme that gave them an unfair advantage.” Mr. Weiner expressed great gratitude
on behalf of MPSA to the ABCC, the Office of the Attorney General and the legal teams at Barrett & Singal and Murphy
& Donoghue. “Above all, I want to thank the MPSA board of directors, staff and membership. This victory for local
retailers of beer, wine and spirits was a real team effort,” he concluded.
The Massachusetts Package Stores Association (MPSA) is a non-profit trade organization representing the interests of the
thousands of independently owned retail liquor stores across Massachusetts. The Board of Directors of MPSA are
primarily comprised of owner/operators of retail stores of beer, wine and spirits. Contact MPSA with any questions at
(800) 322-1383, or email info@masspack.org. Visit the MPSA website at: www.masspack.org

